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IN THE SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,
NO. 956847-1

)
)
Regpondent, )
)
vSs. ) PETITIONER'S MOTION
) TO STAY PETITION
BRIAN SMITH, ) FOR REVIEW PENDING
) DECISION IN STATE v.
Petitioner. ) IMOKAWA
)
I. IDENTITY OF MOVING PARTY

COMES NOW the above-named Petitioner, and upon all the
files, records and proceedings heretofore had herein, moves this
Court for the relief degignated below.

IT. SIATEMENT OF RELIEF SOUGHT

Petitioner moves this Court to stay consideration of his
Petition for Review pending this Court’s decision in State v.
Imokawa, Supreme Court No. 96217-1. Oral argument is set for
May 16, 2019.

ITI. GROUNDS FOR RELIEF SOUGHT

As grounds for and in support of this motion appellant

shows untc the Court as follows:
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1. This petition arises from a vehicular homicide
conviction. 1In the Petition for Review, petitioner raised the
issue that the Court of Appeals opinion in this case conflicted
with the Court of Appeals opinion in Imokawa, 4 Wn. App. 24 545,
422 P.3d 502 (2018). This Court granted review in Imokawa on
the issue of whether due process requires jury instructions to
plainly tell the jury that the State bears the burden of proving
the absence of a superceding cause in a vehicular homicide trial
because it negates the essential element of proximate cause.

2. The State here filed a "Contingent Cross Petition for
Review" -- which this Court decided to treat as an Answer to the
Petition. The State algo raised the issue of the effect of the
Imokawa opinion on this case. Contingent Cross Petition for
Review (filed 3/25/2019) at &6-17.

3. The parties thus agree that the Imokawa opinion
presents a significant issue vis-a-vis the Court of Appeals
opinion in this case. Since this Court is hearing Imokawa, it
will issue a definitive opinion on that issue. It thus makes
sense for this Court to wait and consider the full Petition in
this case after it has decided that case.

IV. CONCLUSION

For the reasons stated above, Petitioner respectfully asks
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that the Court stay consideration of hig Petition for Review
until this Court has decided State v. Imokawa.

DATED this &7< day of April, 2019.

ENELL “NUSSBAUM, WSBA No. 111%%
Attorney for Mr. Smith
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